
  

  
  

  
  
  
  
December  7,  2022  
  

To:  Hypoxia  Task  Force  
From:  Mississippi  River  Collaborative    
Re:  Written  Testimony  for  December  2022  Hypoxia  Task  Force  Meeting  
  
  

The  Mississippi  River  Collaborative  (MRC)  consists  of  ten  state  organizations  –  as  well  as  
other  regional  and  national  partners  –  working  to  protect  water  quality  in  the  Mississippi  
River  Basin  and  the  Gulf  of  Mexico.  The  MRC  has  worked  to  address  Gulf  hypoxia  issues  
since  its  founding  over  a  decade  ago.    
We  will  not  belabor  the  slippage  in  the  progress  and  time  schedule  for  reducing  
loadings  of  nitrogen  and  phosphorus  to  the  Mississippi  River  and  the  Gulf  that  have  
occurred  except  to  note  that  all  of  our  December  14,  2021  comments  (attached)  are  
still  relevant.    
We  do  wish  to  list  certain  steps  that  the  Task  Force  can  take  to  promote  -  in  the  federal  
Farm  Bill,  under  existing  provisions  of  the  Clean  Water  Act  and  at  the  state  level  –  that  
would  address  nutrient  pollution  and  Gulf  hypoxia.  
  
1.   The  Task  Force  should  identify  the  level  of  increased  funding  needed  to  
meaningfully  improve  control  of  nutrient  pollution  from  agriculture  contributing  
to  Gulf  hypoxia.    

  
Plainly  increased  funding  is  needed  for  projects  to  control  non-point  pollution  both  
under  the  next  Farm  Bill  and  Section  319  of  the  Clean  Water  Act.    
  
2.   The  Task  Force  should  examine  how  conservation  programs  and  funding  through  
the  Farm  Bill  could  enable  necessary  progress  towards  nutrient  pollution  
reduction  goals.  

  
Programs  to  prevent  disturbance  of  highly  erodible  soil  and  wetlands  are  essential  to  
prevent  increased  flooding  as  well  as  nutrient  pollution.  Increased  funding  for  wetlands  
acquisition  is  also  vital  particularly  given  the  current  inadequate  regulation  of  activities  
that  destroy  wetlands.  
  
  The  Task  Force  should  identify  needs  for  strengthened  federal  conservation  programs  
and  funding.  State  funding  should  also  be  increased  for  non-point  programs.  
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Further,  the  Task  Force  should  actively  promote  basic  standards  of  care  requirements  
for  farmers  and  landowners  that  receive  federal  funds  through  Farm  Bill  programs  on  
working  lands,  such  as  crop  insurance  and  other  subsidies.  Basic  standards  of  care  
include  (1)  keeping  50  feet  of  vegetation  between  cropland  and  waterways  to  filter  
polluted  runoff,  (2)  healing  or  preventing  temporary  gullies,  which  are  direct  pipelines  
delivering  polluted  runoff  to  streams  and  lakes,  (3)  managing  access  of  livestock  to  
streams  to  prevent  battered  stream  banks  that  collapse,  fouling  waterways  and  (4)  
stopping  the  spread  of  manure  on  frozen  or  snow-covered  fields.  
  
3.   U.S.  EPA  and  basin  states  should  more  actively  monitor  CAFOs  and  undertake  
research  on  the  amount  of  Nitrogen  and  Phosphorus  coming  from  CAFOs  

  
A  number  of  studies  have  indicated  that  concentrated  animal  feeding  operations  are  a  
much  larger  source  of  nutrient  pollution  than  has  been  thought  as  was  detailed  in  the  
recently-filed  “Petition  to  Adopt  a  Rebuttable  Presumption  that  Large  CAFO’s  Using  Wet  
Manure  Management  Systems  Actually  Discharge  Pollutants  under  the  Clean  Water  
Act.”    
  
In  addition  to  granting  the  new  petition  and  the  2017  Food  &  Water  Watch  CAFO  
petition,  U.S.  EPA  should  increase  monitoring  of  watersheds  known  to  include  CAFOs  
and  the  manure  spreading  fields  of  CAFOs  to  accurately  determine  the  extent  and  
source  of  CAFO  nutrient  pollution.  States,  as  part  of  the  305b/303(d)  and  proper  CWA  
enforcement,  should  also  determine  water  bodies  that  may  be  affected  by  CAFOs  using  
modern  scientific  methods.    
  
4.   U.S.  EPA  should  quickly  adopt  slaughterhouse  effluent  guidelines  and  review  
slaughterhouse  permits  under  existing  NPDES  rules  
  

U.S.  EPA  should  also  establish  new  effluent  guidelines  for  slaughterhouses  as  soon  as  
possible.  Substantial  and  unnecessary  discharges  of  nitrate  that  enters  the  Gulf  will  
continue  until  this  is  done.      
  
The  states  and  U.S.  EPA  should  also  assure  that  slaughterhouse  NPDES  permits  include  
limits  to  assure  that  discharges  of  ammonia,  nitrate  and  phosphorus  do  not  cause  or  
contribute  to  numeric  or  narrative  water  quality  standards  of  the  state  into  which  they  
discharge  or  to  downstream  waters.    
  
5.   The  states  should  establish  numeric  nutrient  standards  for  at  least  nitrogen  and  
phosphorus  and  place  numeric  nutrient  limits  in  NPDES  permits  

  
It  is  important  that  numeric  nutrient  standards  for  nitrogen  and  phosphorus  be  
established  in  Mississippi  Basin  states  as  soon  as  possible.  It  has  proven  to  be  
extremely  difficult  to  get  the  writers  of  NPDES  permits  and  TMDL  implementation  plans  
to  address  nitrogen  and  phosphorus  pollution  without  numeric  water  quality  standards.    
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U.S.  EPA  and  the  states  should  also  assure  that  numeric  NPDES  permit  limits  are  
established  under  the  existing  narrative  standards  even  in  the  absence  of  numeric  
water  quality  standards.  American  Paper  Institute  v.  U.S.  EPA,  996  F.2d  346,  350  (D.C.  
Cir.  1992);;  Prairie  Rivers  Network  v.  Illinois  Pollution  Control  Bd.,  2016  IL  App  (1st)  
15071.  Indeed,  were  U.S.  EPA  and  states  to  follow  40  CFR  122.44(d)  diligently  in  
writing  permits  to  limit  nutrient  pollution  that  may  cause  or  contribute  to  impairment  of  
narrative  standards,  in  addition  to  establishing  controls  on  individual  dischargers,  the  
science  and  the  political  will  to  develop  numeric  nutrient  water  quality  standards  would  
be  greatly  enhanced.      
  
6.   U.S.  EPA  should  develop  nitrate  criteria  for  protection  of  drinking  water  and  
aquatic  life  and  states  should  recognize  that  10  mg/L  is  not  protective  in  writing  
permits  and  planning  for  drinking  water  supplies.      

  
It  is  a  scandal  that  the  nitrate  drinking  water  standards  used  by  most  of  the  states,  10  
mg/L,  is  largely  based  on  70+  year  old  science  regarding  methemoglobinemia  (blue  
baby  syndrome)  while  many  recent  studies  indicate  that  nitrate  causes  cancer  in  
humans  and  harms  aquatic  life  at  much  lower  concentrations.  See  e.g.,  
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6068531/pdf/ijerph-‐15-‐01557.pdf    
  
U.S.  EPA  should  expedite  development  of  protective  nitrate  standards  to  protect  human  
health  and  wildlife.    
  
7.   TMDLs  Should  be  reconsidered  where  appropriate  and  used  to  write  NPDES  
permits  until  they  are  properly  revised.    

  
Unfortunately,  a  state  in  the  basin  appears  to  be  using  old  TMDLs  that  have  been  
proven  to  be  ineffective  as  a  reason  not  to  place  nutrient  limits  in  NPDES  permits.  
Conversely,  at  least  one  state  in  the  basin  has  discussed  annulling  a  U.S.  EPA-approved  
TMDL  because  it  may  restrict  permit  limits  on  a  discharger  in  the  way  TMDLs  were  
expressly  intended  to  do.    
  
States  and  U.S.  EPA  should  use  TMDLs  to  require  necessary  permit  limits  and  actively  
reconsider  TMDLs  that  have  not  worked  effectively  to  prevent  violations  of  state  
narrative  or  dissolved  oxygen  water  quality  standard.    
  
8.   The  new  Ammonia  criteria  should  be  adopted  by  the  states  and  used  by  states  to  
write  protective  NPDES  permits.    

  
Ammonia  has  an  immediate  toxic  and  deoxygenating  effect  on  receiving  waters  before  
nitrifying  to  add  to  the  nitrate  loading  that  is  also  toxic  and  adds  to  Gulf  hypoxia.  States  
should  adopt  the  criteria,  and  U.S.  EPA  should  make  sure  states  consider  the  ammonia  
criteria  during  their  next  triennial  review.    
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It  should  be  noted  that  Louisiana  recently  adopted  the  new  criteria.  However  the  
Louisiana  Department  of  Environmental  Quality  quickly  attempted  to  remove  these  
criteria  due  to  industry  pressure.  U.S.  EPA  has  not  approved  this  removal  of  criteria,  
and  if  it  did,  it  would  be  detrimental  to  the  goals  of  the  Action  Plan  and  Task  Force,  
  
9.   The  Task  Force  must  inform  the  public  regarding  the  progress  towards  the  
interim  loading  goal.  

  
The  revised  goal  included  the  following  in  the  Coastal  Goal:  “An  Interim  Target  of  a  
20%  reduction  of  nitrogen  and  phosphorus  loading  by  2025  is  a  milestone  for  
immediate  planning  and  implementation  actions,  while  continuing  to  develop  future  
action  strategies  to  achieve  the  final  goal  through  2035.”  Given  the  lack  of  reduction  
demonstrated,  it  is  likely  this  milestone  will  not  be  met  
  
What  are  the  reasons  for  not  meeting  this  milestone?  What  will  the  Task  Force  promote  
in  order  to  reach  the  2025  goals?  
  
  
  
The  members  of  the  Mississippi  River  Collaborative  look  forward  to  continuing  to  work  
with  the  Task  Force.      
  

          

Sincerely,    
  

  
Albert  Ettinger  
Counsel  to  the  Mississippi  River  Collaborative  
773-‐818-‐4825  
ettinger.albert@gmail.com  
7100  N.  Greenview  
Chicago,  IL    60626  
  

and    
  
Jon  Devine,  Senior  Attorney  &  Director  of  Federal  Water  Policy,  Natural  Resources  Defense  Council  
  
Matt  Rota,  Senior  Policy  Director  
Healthy  Gulf  
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